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FIRST-TIER TRIBUNAL
SOCIAL SECURITY
Held at Kettering       on     04 August 2014
Before    Mr K Wilding;
Appellant:   Miss S
Tribunal Ref.

NI No

Respondent:   XXXX Council
Second Respondent:   
STATEMENT OF REASONS FOR DECISION
This statement is to be read together with the decision notice issued by the tribunal

Introduction
1.
This is an appeal against a decision dated 22/03/13 made in respect of the appellant's Housing Benefit (HB) entitlement from 01/04/13. The respondent council decided that the appellant's flat is under occupied and the eligible rent was reduced by 25% in order to calculate HB.

2.
The appellant was present and was represented by …. from the CAB who had also sent a comprehensive 59 page submission (including exhibits) and which is in the appeal bundle. There was DVD evidence showing the inside of the flat in which the appellant lived.

3.
No Presenting Officer attended despite the indication in the file. There was no explanation for absence. There has been no response to the appellant's appeal submission.

4.
The tribunal decided to hear the appeal in the absence of the respondent council since it was satisfied that it was able to make findings of fact and apply the law on the evidence before it. The tribunal finds that it is just, fair and proportionate to proceed and that the provisions of Rules 2 and 31 of the Tribunal Procedure (First-tier Tribunal) (Social Entitlement Chamber) Rules 2008 were met.
5.
This request for a Statement of Reasons has been made by the appellant it was received by the writer on 14/08/14.

The evidence

6.
There is no indication in the papers that the factual position is in dispute. In view of this the facts set out below are the tribunal's findings of fact.

7.
The appellant is 31 years old and suffers from multiple sclerosis. She lives alone. She is never symptom free though her condition is subject to variation in intensity. It is a progressive condition.

8.
She is in the Support Group (the group for the more severely disabled) for Employment and Support Allowance (ESA) purposes.

9.
She is entitled to the highest rate of the care component and the higher rate of the mobility component of Disability Living Allowance (DLA). The former award indicates that the appellant requires either prolonged or repeated attention at night or another person needs to be awake for a prolonged period or at frequent intervals at night. The latter award means the appellant is virtually unable to walk.

10.
The appellant uses a wheelchair when it is necessary for her to move more than a few yards. The wheelchair needs to be pushed by another.

11.
The appellant's care is provided by Active Support Services Ltd under contract with Northamptonshire County Council. She has been assessed as needing an overnight carer. At the date of decision the budget was insufficient to provide for a carer every night and further negotiations were being undertaken. The details are set out at p2 in the representative's submission. A carer is used regularly.

12.
On 19/08/08 the appellant was accepted as homeless by the respondent council. She was allocated a ground floor flat. The appellant's condition deteriorated and the property was unsuitable for her then current needs and for her needs following likely further deterioration. The property was found to be unsuitable for adaptation and the appellant was invited to apply for transfer.

13. The respondent council worked with its Disability Coordinator, an occupational therapist and the social services department to provide suitable accommodation both at the time of allocation and for the long term as the appellant's condition deteriorated.

14.
The appellant applied for a 2 bedroom property (described as a Lifetime Home Bungalow). She was informed that she would be allocated this property. Due to a miscommunication it was allocated to someone else. It was agreed by all the parties concerned that the only suitable available property was her present property, a property for which no suitable candidate had come forward. It is described as a 3 bedroom property. It has a floor area 7% greater than the previous property that had been allocated to another. This tenancy is also described as lifetime property. The appellant is a tenant with the Orbit Housing Association.

15.
An officer from the respondent council decided following a visit that Council Tax liability was to be reduced under the Council Tax (Reductions for Disabilities) Regulations 1992. In so doing it accepted, amongst other things, that a room was required for the use by the appellant for the purposes of therapy and that there is need for sufficient floor space to provide a wheelchair, and a second bathroom or kitchen.

16.
The exhibits attached to the representative's submission set out a plan of the property (Exhibit A) and the DVD provides a perspective on the size of the property and show the room usage and adaptations undertaken. It is clearly not a spacious property.

17.
The composition of the accommodation and floor area is summarised at p2 of the representative's submission. For ease it is repeated below:

	Room
	Description/Current use
	Floor area, m2

	Room1
	Bedroom
	12.2

	
	En-suite bathroom
	5.1

	Room 2
	Physiotherapy equipment

Bed for overnight carer
	8.7

	Room 3
	Television room/lounge
	9.0

	Kitchen/dining room
	Kitchen
	7.5

	(open plan)
	Dining room;   Home office

Laundry drying;   Wheelchair storage
	16.2

	Bathroom
	Wet room, shower room
	3.6


18.
As a result of the reduction in HB the appellant fell into rent arrears. She was awarded a Discretionary Housing Payment (DHP) by the respondent council for the year 2013-14 that cleared her rent arrears.

The Law
19.
The amendments to the Housing Benefit Regulations 2006 set out the procedure for determining a maximum social sector rent. In particular Regulation B13 sets out the procedure for calculating a limited rent by determining the limitation in accordance with the number of bedrooms. A reduction of 14% is set where the number of bedrooms exceeds by one the number of bedrooms to which the claimant is entitled and of 25% where the number of bedrooms exceeds by two or more the number of bedrooms to which the claimant is entitled.

20.
Under the relevant regulations a claimant who requires overnight care is entitled to one extra bedroom. The local authority needs to be satisfied that a claimant has arranged for overnight care and that someone stays regularly for that purpose.

21.
"Bedroom" is not defined in the regulations or in the guidance in HB/CTB Circular A4/2012. There are decisions of the First-tier Tribunal (copies of two of which were before this tribunal) to the effect that a room not used as a bedroom but used for another purpose (e.g. for equipment used to attempt to overcome the effects of a medical condition) does not come within the ordinary English meaning of the word "bedroom." The tribunal is aware that the issue of room size and use is a pending decision of the Upper Tribunal. The First-tier Tribunal decisions are, at best, of persuasive value.

22.
In R v North and East Devon Health Authority ex p Coughlan [1999]EWCA Civ 629 the Court considered, particularly in paras 51-90, the position where there has been a promise of accommodation for life. Where there has been such a promise (as in this case) and the promise has induced a legitimate expectation of "a benefit which is substantial" (as in this case) then the court has to decide whether frustrating the expectation is so unfair that it ought not to be allowed. It considers, amongst other things, the provisions of Article 8 of the European Convention of Human Rights. The Court decided in the context of residential care that the health authority had not established an overriding public interest that justified resiling from the promise of a "home for life."

23.
In Burnip v Birmingham CC and others [2012] EWCA Civ 629 it was held, amongst other things, that the payment of other benefits for subsistence and of discretionary housing payments which did not cover the full amount or the full period of the shortfall in HB did not justify the discrimination arising in this case.

24.
The leading case in the present context is R(MA and others) v SSWP [2014] EWCA Civl3. It finds, amongst other things, that

a)"the bedroom tax" is not in breach of Article 14 of the European Convention read with Article 1 of Protocol 1

b) it is not in breach of the Secretary of State's public duty under s149 Equality Act 2010

c) in respect of Article 14 the Court found that there is indirect discrimination and the relevant test about whether or not it is justified is whether the measure is "manifestly without reasonable foundation."

d) the provisions of the United Nations Convention on the Rights of Persons with Disabilities can only be deployed where a statute is ambiguous.

25.
It is clear that the test for discrimination is a high bar and that there is a wide margin of appreciation when social welfare law cases are considered in the context of European case law. The case law suggests that the test will vary in the circumstances of each case and that a rigid, formulaic approach to questions arising under Article 14 is to be avoided. (Ghaidan v Godin-Mendoza [2004] UKHL 30].

The Tribunal's Analysis
26.
The appellant has multiple sclerosis and is recognised as severely disabled, as evidenced by the level of the awards of ESA and DLA. The appellant has been assessed for a budget for a care package and overnight care is required. The DVD evidence indicates that there is provision for an overnight carer. The evidence overall indicates that the appellant reasonably requires overnight care and subject to the constraints of budget restriction an overnight carer is used regularly.

27.
The appellant has been professionally assessed as requiring specifically adapted accommodation. This assessment included that respondent council's own disability coordinator. As a result of the assessment the respondent council endorsed the provision of the appellant's present accommodation.

28.
The respondent council made a further assessment about the extent of the accommodation required as a result of the appellant's disabilities (see para 15 above). It reduced council tax liability accordingly.

29.
There is no indication that in arriving at its decision in respect of Housing Benefit the respondent council consulted either of its previous assessments in respect of the appellant's requirements arising from the level of her disability. There is no indication that the respondent council has considered any of the case law referred to above in reaching its decision.

30.
It is clear that at the time of the original allocation of the property it was envisaged that it would be "lifetime accommodation" that would be suitable even when the anticipated deterioration of the appellant's condition occurred.

31.
Circular HB/CTB A4 2012 suggested options that were available to tenants faced with an under-occupancy reduction of HB. These options included moving (obviously not appropriate to the appellant in the light of her acknowledged need for specialist accommodation and the past difficulties in finding it), taking a boarder/lodger (not appropriate for a vulnerable adult with dependency needs), having a family member contribute more (not applicable in this appellant's case), move into work (impossible for this appellant), applying for discretionary housing payments (which has been done but which does not provide an answer to the appellant's obviously life time need and which is subject to the findings in Burnip).

32.
In the analogous situation in Coughlan the Court considered that there needed to be an overriding public interest in breaking the promise of the provision of life time accommodation. The tribunal finds that no such overriding interest has been established in this appellant's case. None of the options in the Circular in respect of alternative accommodation are realistically possible. The respondent council has accepted this by the provision of a DHP to enable the appellant to remain in the accommodation for 2013-14. The provisions in Burnip referred to above are also relevant in this context. The obligation of meeting the need for lifetime accommodation can be met by the provision of an adequate level of HB. Such provision is proportionately more appropriate than the disruption that would be occasioned by the failure to provide it.

33.
As noted above there is no definition in the relevant regulations of "bedroom." The present decision is not based on any arguments about what does or does not constitute a bedroom but the tribunal finds force in the argument set out in para 21 above.

34.
The respondent council has failed to address

· the appellant's individual circumstances

· assessments setting out the need for this specialist accommodation

· its own part in arriving at the decision to approve the accommodation

· the promise of "lifetime accommodation"

· how the present accommodation came to be allocated

· the lack of any realistic alternative

· the proportionate impact of its decision

· the case law

35.
From the information before it the tribunal finds that the respondent council made the decision in respect of HB entitlement following a formulaic approach based on narrow considerations. The tribunal finds that, in all the circumstances, this is a flawed and inappropriate approach to arriving at the decision and contrary to the approach in Ghaidan.

36.
Following the decision in MA and others the tribunal finds that there has been indirect discrimination. The issue is whether the discrimination can be justified (whether it is "manifestly without reasonable foundation").

37.
Having considered all the matters set out above and, in particular, the respondent council's failure to address the matters in para 32 above the tribunal finds that the discrimination is not justified.

Conclusions
38.
In arriving at its decision the respondent council has to consider not only the provisions of the amended legislation but also the relevant case law. In the present appeal such case law has indicated a range of matters to be taken into consideration.

39.
The tribunal finds that the promise having been given the appellant had a legitimate expectation that her present accommodation would be her home for life and there is no overriding public policy requirement that justifies resiling from that promise. There is a straightforward means of keeping the promise. The fact that it involves a modest increase in public expenditure does not constitute sufficient reason for going back on the promise.

40.
Further, the tribunal finds that the discrimination resulting from the respondent council's decision is manifestly without reasonable foundation and is not justified.

41.
The appeal is allowed.

The above is a statement of reasons for the Tribunal's decision, under rule 34 of the Tribunal Procedure (First-tier Tribunal) (Social Entitlement Chamber) Rules 2008.

Signed Tribunal Judge: Keith Wilding
Date: 31 August 2014
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